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CONG NHAN VA THI HANH BAN AN QUYET PINH
DAN SU'CUA TOA AN NUGC NGOAIL: PHAI CHANG NGUYEN
TAC CO PI CO LAI LA GIAI PHAP?
Du Ngoc Bich*

ABSTRACT

The draft of the Civil procedure Code submitted to the National Assembly 5th in May 2004 adds a
new provision for recognition and enforcement of foreign civil judgements, decisions. That is the
application of the principle of reciprocity in cases where Vietnam and the countries of the courts
whose judgements are required to be recognised and enforced in Vietham are not members of any
convention on recognition and enforcement of judgements or where Vietham domestic laws do not
provide possibilities for recognition of foreign judgements. The purpose of this amendment is to
fill the hole of the current laws. The article analyses the natural of a foreign judgement and the
meaning of recognition and enforcement of foreign judgements, re-examine the reciprocity
principle and analyse the current laws and practical problems of this issue in Vietnam. The
conclusion is that it is not the principle of reciprocity but the conditions for recognition and
enforcement of foreign judgements that should be reviewed.

Title: Recognition and enforcement of foreign court's civil decisions, judgements: is the principle of

reciprocity a solution? i .
TOM TAT

Trong Dy thao B¢ ludt ) tung dan sy trinh Quéc Hoi ky hop thir V thang 5/2004 /(Dy thao)l, tai
phan thir VI vé vin dé céng nhdn va thi hanh ban dn, quyét dinh ddn sw ciia toa dn nude ngodi
(ban dn nuede ngodi) ¢é dwa vao phan dp dung nguyén tac cé di ¢é lai. Pdy la ndi dung méi so véi
Phdp énh céng nhdn va thi hanh ban dan quyét dinh ddn sw cia toa an nuéc ngodi nam 1993
(Phap lénh 1993). Tuy nhién liéu ddy c6 phai la giai phdp cho van dé nay hién nay ¢ Viét Nam?
Bai viét xin néu mét s6 nhdn dinh vé viéc ap dung nguyén tic c6 di ¢é lai trong cong nhdn va thi
hanh ban an nwoc ngodai o Viét Nam.

1 BAN AN CUA TOA AN NUOC NGOAI VA VAN PE CONG NHAN

Viéc cong nhan va thi hanh ban an, quyét dinh dan sy cua toa an nudc ngoai 1a mot ndi
dung nghién ctru ciia Tu phap qubc té%. Trong d6 nd giai quyét van dé hiéu luc phap 1y
cua ban an cua toa an nudc ngoai trén lanh thd cua quéc gia dugc yéu cau cong nhan.
bay khong phai 1a Van dé mé&i mé cua tu phap qudc té, tuy nhién n6 ciing khong phai la
van de co thé giai quyet dé dang. Boi vi lién quan dén van dé nay la sy ddi lap gilta chu
quyén qudc gia va quyén loi cua cac bén duong sy, gitra “syr than thién” gitra cac quoc gia
(comity) va su thleu tin trong vao hé thong tu phap hodc lut té tung cia qudc gia khaC

va su khac biét vé nhitng chuin muyc cong bang, dao durc, trat tu x3 hoi ...gifra cac qudc

gia’.

*Thac sT Luat hoc, Khoa Luét - Pai hoc Can Tho, nghién cuiru sinh tién si Ludt tai dai hoc Groningen, Ha Lan. Bai viét
nay 12 mot phin ndi dung thudc dé tai nghién ciru cua tac gid.

1 Sau khi bai viét dugc hoan thanh thi Qubc Hoi di théng qua Bo luat TS tung dan sy (27/05/2004) trong d6 ¢6 nodi dung
vé 4p dung nguyén tic ¢6 di c6 lai va nhiing ndi dung khic dugc néu trong bai viét nay. Bo Ludt TS tung dan sy s& c6
hi¢u luc tr ngay 01/01/2005

2 Gi4o trinh Tu Phap Quéc té- Khoa luat- Pai hoc Quéc gia Ha Noi, 2001, tr 369

3 H.L.Ho, “Policies underlying the enforcement of foreign commercial judgement” International and Comparative Law
Quarterly, Vol 46, April 1997, tr 444
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Ly do cho nhiing sy d6i lap trén la do tinh déc thu cta ban an. Mot mét ban an 1a phan
quyét cla co quan cong quyén nén né mang tinh chit cong (public), mac khac no la sy
giai quyét quyen loi giita cac bén dwong sy vi vy nd mang tinh chat tu (pr1vate)1

Vi n6 1a phan quyét ctia co quan cong quyén nén vé mit chu quyen quéc gia, n6 chi co
hiéu luc phap 1y trong pham vi lanh thé cia qudc gia d6. Nguyén tic chu quyén quoc gia
khong cho phép mot ban an cua toa an nudc ngoai co hiéu lyc tryc tiép trén quoc gia
minh. Ngoai ra cac qudc gia ciing e dé vé tinh cong minh cua toa 4n nudc ngoai, van de
héi 16, mua chudc quan toa, trinh d6 xet xur cua quan toa va nhimg yéu t6 chinh tri tac
dong dén viée xét xtr; hodc e dé vé co sé quyén tai phan, thu tuc t6 tung cia tda an nudc
ngodi va cach thire tda an nude ngoai xét xtr vu viéc?. Nhimg e dé do co thé khién cac
qudc gia tir chdi cong nhan va thi hanh ban an cia toa an nude ngoai dé bao vé cong dan,
phap nhan minh®hoic yéu cau su ¢ qua co lai,

Mit khac vi né 1a su giai quyét quyén loi ctia cac bén dwong su nén phat sinh mot doi hoi
thuc té vé viéc cong nhdn va thi hanh ban &n cua toa 4n nudc ngoai cho sy tién loi cua doi
song dan su trong hoan canh qubc té hoa® va dong thoi bao vé quyén lgi hop phap cua
du’ong su®. Hon nira viéc céng nhéan trénh dugc viée xét xur trl‘mg lap (cuing mot sy viéc,
gilta cung cac duong su) gitra cac toa an’, giam ton kém cho viéc xét xir va tranh xdy ra
viéc tranh chip khong co hoi két thuc.

Vi vay khi van dé cong nhan va thi hanh ban an cua toéa an nude ngoai duge dat ra, n6 1a
su tong hop cta nhiéu sy xem xét. Ve mat cong, cac qudc gia s€ xem x¢ét dén nhimg quan
hé chinh tri, thwong mai gitra hai qubc gia. V& mit tu, cac qudc gia s€ dat ra van dé bao
vé loi ich hop phap ctia duong su da dat dugc tir két qua giai quyét cta toa 4n nude ngoai,
ddng thoi ciing bao vé duong sy khoi nhitng xét xtr khong cong bang va bao vé nhiing
chudn myc dao dtc, trat tu cong cong ciia qudc gia minh.

Thong thuong cac qudc gia giai quyét van dé cong nhan va thi hanh ban an cua toa an
nude ngoai bang cach ky két hodc tham gia cac diéu udc quoc té; ap dung nguyén tac co
di c6 lai; ap dung cac dleu kién cong nhan do luat trong nude quy dinh. Viée ky két hodc
tham gia diéu udc qudc té thyuc chit ciing 1a mot hinh thirc ctia viée ap dung nguyén tic co
di c6 lai. Tuy nhién cac bén ky két hodc tham gia diéu udc c6 nhing thoa thuin théng
nhét nhitng ndi dung hodc thu tuc lién quan dén van dé cong nhan va thi hanh va néu dat
dugc mot hiép dinh hodc cong udce t6t, n6 ¢ thé c6 1a cong cy rat hiéu qué cho viéc cong
nhan va thi hanh ban an, quyét dinh ciia toa an giita cac nudc thanh vién®. Viéc ap dung
nguyén tic co di c6 lai ¢ hinh thirc thtr hai va cting la hinh thirc duoc dé cap trong diéu
343 ctia Du thao thi mbi quoc gia s€ ap dung theo ludt ndi dia ctia minh dbi véi viec cong
nhan va thi hanh ban 4n cta tda an cta nudc dugc ap dung nguyén tic co di c6 lai. Bai
viét chi dé cap dén hinh thc c6 di 6 lai thir hai.

! Yntema “the enforcemen of foreign judgements in Anglo-American law” (1935) 33 Mich.L.R. 1129-1142

2 Juenger F.K “The recognition of money judgements in civil and commercial matters” (1988) 36 American Journal of
Comparative Law, tr 4

3 Castel J.G “Recognition and enforcement of foreign judgements in Personam and in Rem in the Common Law
provinces of Canada” (1971) 17 McGill Law Journal, tr14

4 Niv Tadmore “Recognition of foreign in personam money judgements in Australia”, Deakin Law review 2 (1995),
tr132

5 Casad .R.C “Civil Judgement Recognition and the Integration of Multi-State Associations: A comparative Study”
(1980-81) 4 Hastings International and Comparative Law Review, tr7

6 Cheshire and North’s “Private International law” 13t edition, Butterworths, London 1999, tr 405

" Von Mehren, T & Trautman, D.T “Recognition of Foreign Adjudications: A survey and a Suggested Approach”
(1968) 81 Harvard Law Review tr 1603-1604

8 Vi du dién hinh 1a cong udc Brussels 1968 ciia cong dong Chau Au, cong wdc Lugano 1988, va Brussels Regulation
44/2001 v& quyén tai phan va van d& thi hanh phan quyét nuéc ngoai trong linh vuc dan sy thuong mai.
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2 DPANH GIA LAI NGUYEN TAC CO PI CO LAI

Nguyén tac c6 di c0 lai co nguon goc tor nguyén tac than thién qudc gia (comity). Nguyén
tic than thién qudc gia cho ring vé mit chu quyen qudc gia, ludt ciia nudc khac (hay ban
an cua nudc khac) khong c6 hiéu luc truc tiép trén lanh thd cua qudc gia khac. Tuy nhién
xudt phat tir sy tién loi gitra cic nude nén co sy théa thudn ngam gitra cac nude trong viée
cong nhén hiéu lyc phap ly cua phap luat (ban an) cua nudce khac trén lanh thé mot nudc?.
Nguyén tac than thién qubc gia ngam dinh rang than thién qudc gia doi hoi sy co di c6 lai
dé co su ngang bang (equality)®. Vi vdy su than thién khong doi hoi mot nude cong nhan
ban an cua mot nudc thir hai ma nude nay da khong cong nhén ban an cia nudce thi nhats.

Nguyén tac than thién quéc gia va c6 di c6 lai khong trai nguoc voi nguyén tac chu quyen
quoc gia. Vi vay nhimg nguyén tac nay dugc chap nhan va ap dung mét cach pho bién.
Tuy nhién nhitng nguyén tac nay lai dat ning van dé quan hé quoc gia va xem nhe khia
canh tu (quyén loi ciia duong su). Pic biét trong hoan canh qudc té hoa hién nay khi ma
su giao luu dan sy thuong mai phat trién hon bao gio hét va d6i khi kho xac dinh duoc
bién gidi chu quyén qudc gia® thi cling can danh gia lai vi tri cia nhitng nguyén tic nay.

Mot diéu 16 rang 1a nguyén tic co di ¢ lai mang ban chét chinh tri. Chinh ban chat chinh
tri nay 1am léch huéng cong bang ddi véi van dé cong nhan®. Boi vi no d6i xir phan biét
giita cac ban 4n ciia cac nudc khac nhau® va phét 1o lgi ich cta duong sw. Tai sao quyén
loi hop phép ctia duong sy lai bi budc phai tra gia cho quan hé gitra cac qudc gia?. Mot
h¢ qua khac cua nguyén tac co di co lai 1a sy tri hoan va gay t6n kém cho ca duong sy 1an
nha nude duge yéu cau cong nhan’. Vi néu mot ban an khong dugc cong nhan do nguyén
tac co di c6 lai, duong su budc phai bat dau vu viéc lai 0 toa an cua nudc dugc yéu cau
cong nhan. Tri hodn xay ra ¢ toa an cua nudc duoc yéu cau cong nhan chir khong phai &
nude ngoai, va ton kém 1a tén kém cho nudc duge yéu cau cong nhan (chi phi xét xir) va
duong sy chir khong phai cho chinh pht nuéc ngoai.

Mot 1y do khac cho viéc ap dung nguyén tic co di c6 lai d6 1a cac qubc gia hy vong no 1a
cong cu dé budc cac quoc gia khac s& cong nhan ban an cua toa an quoc gia minh va vi
vay co thé bao vé quyén loi ciia cong dan va phap nhan ctia minh ¢ nudc ngoai®. Tuy
nhién khong ai dam bao réng muyc tiéu nay cé thé duogc thue hién. Ké ca khi dat duge mot
théa thuan hodc ngam dinh vé ap dung nguyén tic cé di co lai thi cic qudc gia ciing
khong hoan toan mic nhién cong nhan va thi hanh ban 4n cla tda 4n nudc ngoai ma van
xem x¢ét dén cac diéu kién cong nhén (hodc khong cong nhén) dugc quy dinh trong luat
qudc gia. Su khac biét vé cac diéu kién cong nhan ciing nhu nhimg chuan myc cong bang

trong luat quic gia 1am cho viéc cong nhan va thi hanh ban an nudc ngoai giita cac qudc

1 Huber (1689), dugc trich din béi Juenger, F.K “Choice of Law and Multistate Justice”, Martinus Nijhoff Publishers,
the Netherlands, (1993), tr 20-21

2 Savigny.V (1849), dugc trich din bdi Lenhoff. A “Reciprociry: The Legal espect of a Perennial Idea” (1954) 49
Northwestern University Law Review 752, tr 763, 772

3 Hilton v Guyot 159 US 113 (1895) tai 212, dugc trich dan béi Niv Tadmore “Recognition of foreign in personam
money judgements in Australia”, Deakin Law review 2 (1995), tr 135

4 Vi du dién hinh 13 sy phat trién cta internet, thuong mai dién tur.

5 Cheshire and North’s “Private International law” 13" edition, Butterworths, London 1999, tr 5

6 Gilbert D. Kennedy “Recognition of Judgements in Personam: the Meaning of Reciprocity”, The Canadian Bar
Review, Vol 35, No2, February 1957 tr131

" Niv Tadmore “Recognition of foreign in personam money judgements in Australia”, Deakin Law review 2 (1995), tr
178

8 Lehoff. A “Reciprocity: The legal aspect of a Perennial Idea” (1954) 49 Northwestern University Law Review, tr 763,
772
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gia c6 thoa thuan c6 di c6 lai cling khong d& dang gi'. Diéu nay 1am cho nguyén tic c6 di
c6 lai cling chi mang tinh hinh thuec.

Ly do Dy thao dwa vao nguyén tic nay 1a xuit phat tir sy khiém khuyét ctia Phap 1énh
1993. Theo phap 1énh 19932 va Thong tu lién nganh 04/TTLN (24/07/1993) giai thich
phép 1énh 19933 thi viéc cong nhan va thi hanh bin 4n cta toda 4n nudc ngoai chi 4p dung
dbi voi nhitng nude co ky Hiép dinh twong tro tu phap v6i Viét Nam trong d6 cé quy dinh
van dé cong nhan va thi hanh ban 4an quyét dinh dan sy ctia mdi nude?. Nhung thuc té cac
ban 4n quyét dinh ly hon c6 nhu cu cong nhén tai Viét Nam lai dén tir nhitng nudc khong
c6 higp dinh véi Viét Nam® Dé giai quyét Van dé nay Nghi Dinh 83/1998/ND
(10/10/1998) vé dang ky ho tich da dua vao nguyeén tac co di o lai nhu 13 giai phap cho
van d& thuc tién dat ra. Vi vy nguyén tic nay dugc dwa vao dy thao BO Luét T tung
dan sy dé giai quyét nhung truong hop khong co diéu wéc va phap luat Viét Nam khong
co quy dinh®. Tuy nhién vi€c ap dung nguyén tic co di c6 lai theo Nghi Dinh 83 trén thyc
té 1a nguyén tic mo. Theo do khong doi hoi phai ¢6 sy cong nhan hodc cam két cong
nhan ban an, quyét dinh ly hon cua toa an Viét Nam ¢ nuéce c6 ban an, quyét dinh ly hon
dugc yéu. cau cong nhan ¢ Viét Nam, ma chi cin mot sé diéu kién: vu viéc khong thude
tham quyén xét xir riéng biét cua toan an Viét Nam; khong c6 don yéu cau khong cong
nhén; cin ctr theo diéu 83, 84, 85 B tu phap théy du diéu kién dé ghi cha vao s6 su thay
d6i ho tich’. Thuc té nhidu ban 4n, quyét dinh ly hon cta tda an hodc co quan c6 thim
quyén cua cac nude Uc, My, Canada, Thuy Dién, Na-uy, Pai Loan da dugc ghi chud. Vi
vy d6i v6i Nghi Dinh 83, nguyén tic co di co lai chi khoat bé ngoai, thuc chat viéc ghi
cht ly hén- mot hinh thirc cong nhan ban an, quyét dinh ly hon- 14 viée dap ung va bao vé
quyén loi chinh dang cta duong su ma nha nudc khong thé tir chdi duoc.

Nguyén tic c6 di co lai duge mong doi s& giai quyét kip thoi quyén va loi ich hop phap
ctia duong su trong trudng hop khong cé didu udce qudc té va phap luat Viét Nam khong
¢6 quy dinh®. Nhung liéu muyc tiéu ndy c6 dat dugc hay khong néu xem xét dén diéu kién
khong céng nhan ban an quyét dinh dan sy cia toa an nudc ngoai theo luat Viét Nam.
Theo diéu 16 Phap Iénh 1993, tuong duong diéu 356 Du thao, mot ban 4n, quyét dinh dan
su nudc ngoai s€ khong duge cong nhan tai Vit Nam néu thugc mot trong 6 trudng hop.
Sau day chi xin néu ra mét truong hop: ban an quyét dinh dan sy nudc ngoai s& khong
dugc cong nhan néu vu an thudce tham quyén xét xr riéng biét cua toa an Viét Nam. Hay
noi cach khac, ban an, quyet dinh cua toa 4n nudc ngoai s€ dugc cong nhan tai Viét Nam
néu, ngoai trir 5 trudng hop con lai, khong thude thim quyén xét xir riéng biét cta toa an
Viét Nam.

Céc van ban phap luét trong nudc khong quy dinh rd nhitng truong hop nao thudc quyén
tai phan riéng biét cua toa an Viét Nam, nhung néu xem xét cac van ban phap luat co6 quy

! Leif Gamertsfelder “Cross Border Litigation: Exploring the Difficulties associated with Enforcing Australian Money
Judgements in Japan” Australian Bar Review Vol 17, 1998, tr 161-185.

2 Piéu 2(2) Phép 1énh 1993

3 Phan I(1) Théng tu 04/TTLN

4 Viét Nam d3 ky két hiép dinh tuong tro tu phap song phuong trong d6 ¢ quy dinh vé viéc cong nhan va thi hanh ban
an quyét dinh dan sy cia toa an Viét Nam véi toa an nude ky Két: Nga, Cong hoa Séc, Cong hoa Slovakia, Bulgaria,
Hungary, Cuba, Ba lan, Lao, Trung Quéc, Phap, Ukraine, Mong Cb. Theo tai lidu Hiép dinh tuong trg tu phap cua B
Tu Phap.

5 Xem Nguyén Cong Khanh “Nhiing vudng mic tir viée cong nhan va thi hanh tai Viét Nam ban an, quyét dinh dan sy
clia toa 4n nudc ngoai”, Tap chi toa an Nhan dan, s§ 11, 1999, tr 3; Hoang Ngoc Thanh “Vén dé cong nhan va cho thi
hanh tai Viét Nam ban an, quyét dinh dan sy cia toa 4n nudc ngoai, quyét dinh trong tai nudc ngoai”, tap chi toa an
nhén dan, sb 5, ndm 2001, tr 23

6 Hoang Ngoc Thanh, tr27; Nguyén Cong Khanh, tr4

7 Ghi nhan tir khéo sat cac ho so xin ghi chu ly hon theo Nghi Dinh 83 tai S¢ tu Phap TP HCM

8 Nhu trén

9 Xem Nguyén Cong Khanh tr 4
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dinh quyén tai phan ciia toa 4n Viét Nam thi quyén tai phan riéng biét cua toa an Viét
Nam c6 thé tim thiy trong Luat dau tu nudc ngoait va trong mot s Hiép dinh tuwong tro
tu phap gitta Viét Nam voi mot s6 nudc?. Trong Dy thao tai Didu 417 quy dinh mot 5O
truong hop vé quyén tai phan dic biét cua tda an Viét Nam lién quan dén bat dong san co
trén 1anh thd Viét Nam, hop dong van chuyén ma ngudi van chuyen c6 try s chinh hoac
chi nhanh tai Viét Nam va mot s6 vu viéc khac. Diéu nay co thé hiéu 13 quyén tai phan
riéng biét cua toa an Viét Nam. Cac Hiép dinh quy dinh quyen tai phan riéng biét cua toa
an hai nuoc ky két trong mot sb trudong hop nhu tuyén bd mat ning luc hanh vi dan su,
chét, mat tich, lién quan dén bat dong san, dbi voi cac vu viée o lién quan dén cong dan
hoac phap nhan gitra hai nude ky két. Nhitng hiép dinh ciing quy dinh viéc céng nhan va
thi hanh ban an quyet dinh cua toa an hai nude ky két trong d6 co diéu kién 1a vu viéc
khong thudc quyén tai phan riéng biét ciia nudc ky két duoc yéu cau cong nhan. Nhu vay
dbi v&i ban an, quyét dinh dan su cua toa 4n cta nude dugc ap dung nguyén tic c6 di co
lai hodc ké ca nhitng nude ¢o ky hi€p dinh tuwong tro tu phap va co diéu khoan vé cong
nhan thi hanh ban én quyét dinh cua toa an cua hai nude ky két nhung nhirng ban an nay
khong phai vé nhitng vu viéc lién quan dén cong dan hodc phap nhan hai nudc dugc quy
dinh trong hi¢p dinh, thi bat ké toa an nhimg nude nay dya trén co s¢ quyén tai phan gi
mién khong thudc nhitng vu viéc thudc quyen tai phan riéng biét ciia Viét Nam noi trén,
thi ¢6 thé duoc cong nhan. Nhu vdy co trudong hop nhitng nudc ndy dya trén nhﬁng
quyén tai phan “cit ¢” (exorbitant jurisdiction) vi dy: diéu 14 cta Bo luat dan sy Phap®

cho phép toa an Phap c6 quyén tai phan chung khong han ché ddi voi bat ky bi don nao
néu trong vu viéc do nguyén don mang qudc tich Phap, bat ké nguyén nhan cua vu kién
xay ra & dau*; hodc diéu 23 B0 luat t6 tung dan sy Pic® quy dinh quyén tai phan khong
han ché cua toa an Dirc néu c6 su hién dién cua bat ky tai san nao cua bi don & DPuc (tai
san do co thé 1a mot doi dép hodc mot cay du bo quén & khéach san & Buc); hodc & Anh,
toa 4n c6 quyén thu Iy vu 4n néu gidy thong bao vé viéc khoi kién dugc chuyén hop 18
dén bi don ngay luc bi don c6 mit & Anh bat ké trong bao lau. Nhimg nudc khéc nhu Bi,

Pan Mach, Ha Lan... déu c6 quy dinh nhiing quyén tai phan duoc cho la cat ¢6®. Nhiing
quyén tai phan dugc cho 1a “cat ¢6” khi vu viée duoc thu Iy giai quyét bai toa an clia mot
nudce theo quy dinh cua luét ciia quoc gia d6 nhung c6 rat it hodc khong hé co mot sy lién
hé nao v6i vu viée thu 1y. Viéc cong nhan nhitng ban an dugc xét xtr nhu vy co thé gay
thiét hai cho loi ich ctia bi don hodc duong su’.

Van dé can xem xét lai diéu kién dé cong nhan (hodc khong cong nhan) ban an quyét dinh
clia toa an nudc ngoai dé bao vé quyén loi chinh dang cia duong su da dugc néu 1én’.

1 pidu 24 Luat dau tu nude ngoai tai Viét Nam 1996 va luat stra dbi bd sung mot s6 didu cua ludt dau tu nudce ngoai tai
Viét Nam nam 2000; diéu 122 Nghi Dinh 24/2000-NB-CP (31/07/2000). Mic di nhimng diéu ludt nay khéng quy dinh
la toa an Viét Nam c6 quyén xét xtr riéng biét nhung lai quy dinh 1a cac tranh chdp chi duoc giai quyét bing thoa thuan
trong tai hodc toa an Viét Nam

2 V6i Nga, Ba Lan, Ukraine, Mong Cb, Cu Ba, Hungary, Bulgaria

3 Code civil 1804, xem didu 3 Céng wdc Brusseles 1968 vé& quyén tai phan va viéc thi hanh ban 4n trong nhitng vén dé
dan sy thuong mai

4 Trong Hiép dinh twong tr¢ tu phap gilra Viét Nam va Phap c6 quy dinh didu kién dé cong nhan ban an cua toa 4n ciia
nu6e ky két, trong d6 diéu kién v& quyén tai phan cua toa 4n nude yéu ciu cong nhan sé& theo quy dinh cta nuée duge
yéu ciu cong nhén, do d6 han ché tac dung cua didu 14 B luat dén su Phap

5 Zilvilprozessordnung 1877, xem diéu 3 Cong uéc Brusseles 1968 vé& quyén tai phan va viéc thi hanh ban 4n trong
nhiing vén & dan sy thuong mai

6 Xem didu 3 Cong udc Brusseles 1968 vé quyén tai phan va viéc thi hanh bén 4n trong nhimg vin dé dan sy thuong
mai

7 Vi vay trong Cong udc Brusseles 1968 vé quyén tai phan va viée thi hanh ban 4n vé nhimg van dé dan sy thuong mai
da loai bo viéc cong nhén céc ban 4n ciia cac nudce thanh vién dya trén cac quyén tai phéan cét ¢d dwoc quy dinh trong
ludt qudc gia, néu bi don cd noi cu tra tai mot trong cac nudc thanh vién. Xem diéu 3 caa Cong ude

8 Xem Chu Tuin Durc “Cong nhan ban an ly hon ciia toa 4n nudc ngoai tai Viét Nam hién trang va giai phap”-Tap chi
tod 4n nhan dan, sb 2, nam 2000, tr 7-9; Lé Thu Hing “Kinh nghiém qudc té trong viéc cong nhén va cho thi hanh ban
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Pay 1a van d& phirc tap va can sy nghién ctru toan dién vi tity theo tinh chét cua timg loai
ban 4n ma nhitng diéu kién c6 thé khac nhau. Boi nhu dd dé cip ¢ trén viéc cong nhan
mot ban an cua toa an nude ngoai phai nham dat duge muc tiéu bao v¢ loi ich cua cac bén
va ca loi ich ctia nudc duoc yéu cau cong nhan vé khia canh trit tw cong cong.

Nhu vdy néu bao v¢ quyén va loi ich hop phap cua duong sy la mot trong nhitng myc tiéu
ctia tu phap qudc té thi ro rang nguyén tic co di co lai khong phai la diéu mong doi. Bai
n6 dang bao vé cai khong can bao vé va cai can bao vé chinh 1a xay dung dugc nhiing
diéu kién cho viéc cong nhn ban an cua toa an nudc ngoai voi tiéu chi néu trén. Hon
nira viéc diéu chinh van d& cong nhan ban 4n toa 4n nudc ngoai khong phai bang nguyén
tic co di co lai ma bang nhitng diéu kién hop 1y quy dinh trong lut qudc gia khong di trai
véi chu quyen qudc gia. Boi chinh viée quy dinh cac diéu kién cho viéc cong nhén d6 rd
rang 1a da thé hién chii quyén cta quéc gia réi. Ngoai ra viéc quy dinh cac diéu kién cong
nhan va thi hanh ban an mét cach hop 1y tr d6 tao kha nang cong nhén va thi hanh ban an
cua toa an nudc ngoai ma khong can quy dinh ap dung nguyén tac c6 qua c¢ lai s€ 1a mot
bang chimg khach quan dé nhitng nuéc van con dp dung nguyén tic cé di c6 lai tao co hoi
cong nhan va thi hanh ban an cta toa 4n Viét Nam.

3 KET LUAN

Van dé cong nhéan va thi hanh ban 4n cta toa 4n nude ngoal 1a van de phuc tap. Sy khac
biét phap luat va nhitng chuan muyc cong bang dao duc giita cac quoc gia 1a nguyén nhén
cho sy phurc tap do. Tuy nhién tir doi hoi khach quan cua thuc té doi song quoc té hoa,
cac quoc gia khong thé chdi bo Van dé cong nhan. Viéc giai quyét xung dot giita cac
qudc gia bang cac didu udc qudc té da phuong la giai phap t6i uu vi no dat dugc sy thoa
hiép gitra nhitng khac biét va tao ra co ché ap dung hiéu qua. Thuc té da chirng minh qua
mot s6 cong udc vé cong nhan, thi hanh ban an quyét dinh cia toa an nude ngoai. Tuy
nhién dé dat duoc sy thoa hiép giita cac qudc gia khong phai lac nao ciing dé dang. Diéu
nay c6 thé thay qua sy that bai ciia Cong udc The Hague 1971 vé cong nhan va thi hanh
ban 4n quyét dinh cta toa 4n nudc ngoai trong van dé dan sy thuong mai va nhitng kho
khan cta hoi nghi The Hague trong vi€c xay dung mot cong udc mdi co tinh toan cau vé
véan dé nay. Viéc ky ket cac hi¢p dinh song phuong ctng 1a mét la giai phap, tuy nhién n6
ciing chi giai quyét van d¢ giira hai qubc gia. Do d6 viéc quy dinh cac diéu kién cong
nhan, thi hanh ban an cua toa an nudc ngoai ma khong dwa vao nguyén tic co di co lai tao
didu dap ung dugc doi hoi cua thuc té, bao vé quyén loi cua duong su va van gitt duoc
chi quyén quéc gia. Van dé con lai 1 can nghién ctru dé x4y dung nhiing diéu kién do
nhu thé nao dé dat duwoc muc dich trén.

TAI LIEU THAM KHAO

Cong udc Brusseles 1968 vé quyén tai phan va viée thi hanh ban an trong nhirng van dé dan sy thwong
mai

Cong wéc The Hague 1971 vé cong nhan va thi hanh ban 4n nude ngoai trong nhitng van dé dan su
thuong mai

Cong wéc Lugano 1988 vé quyén tai phan va viéc thi hanh ban an trong nhitng van dé dan su thuong
mai

Brussels Regulation 44/2001 vé quyén tai phan va viéc thi hanh ban 4n trong nhing van dé dan su
thuong mai

Phép 1énh 1993 vé cong nhan va thi hanh ban an quyét dinh dan sy cia toa 4n nude ngoai

4an quyét dinh ciia tda 4n nudc ngoai va kinh nghiém rut ra cho Viét Nam” trong  Co s6 1y ludn va thyc tién cho viée
ban hanh Phép 1énh tuong trg tu phap”-Bao cdo cua Vién nghién cliru phap 1y- B tu phap, tr 167- 168, nam 2001.
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Thong tur 04/TTLN (24/07/1993) giai thich phap 1énh 1993 vé cong nhan va thi hanh ban 4n quyét dinh
dan sy cua tda an nudc ngoai
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